
Is an option to purchase an interest in real estate?
State Interest in 

Real 
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Rule Authority

Alabama No Option to purchase land is neither a sale nor an agreement to sell, but is simply a contract by which owner 
of property agrees with another that he shall have the right to buy the property at a fixed price within a 
certain time

Crowley v. Bass , 445 So. 2d 902 (1984)

Alaska No Under a contract for the sale of land, the owner is bound to sell the property and the purchaser to buy it, 
whereas under an option, the optionee is not bound until he exercises his right to buy the property.

Hausam v. Wodrich , 574 P.2d 805 (Alaska 1978)

Arizona Yes Real estate option agreement is within the scope of the statute of frauds. Best v. Edwards , 217 Ariz. 497, 176 P.3d 695 (App. 2008)

Arkansas No An option contract to purchase does not vest any estate, legal or equitable, in the optionee prior to his 
election to purchase. This, it is said, results from the nature of the option contract in that thereby the 
optionor does not sell the property, nor does he thereby agree to do so, but sells to the other party the right 
merely of an election to buy. 

An option is not a sale. It is not a contract by which one agrees to sell and the other to buy. It is only an offer 
by one to sell within a limited time and a right acquired by the other to accept or reject such offer within 
such time. When this privilege is exercised by acceptance, then, and not until then, does it become a 
contract of sale. Instead of being a sale, an option excludes the right to sell during its life. 

Trieschmann v. Blytheville Steam Laundry, 148 Ark. 237, 230 S.W. 3 
(1921)

Swift v. Erwin , 104 Ark. 459, 148 S.W. 267 (1912)

California No Although an option gives the optionee contractual rights to purchase the property, it is merely an offer to 
sell and vests no estate in the property to be sold, nor does the option holder have an interest in the land.

Cyr v. McGovran , 206 Cal.App.4th 645 (2012)

Colorado Yes When a right of first refusal is involved, once the owners evidence an intent to sell the property, the right of 
first refusal is activated and converted into an irrevocable option to purchase. Vorpe v. Key Island, Inc ., 374 
So.2d 1035 (Fla.App.1979). An option to purchase is an interest affecting title to property

Peters v. Smuggler-Durant Min. Corp. , 910 P.2d 34 (Colo.App. 1995)
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Connecticut Yes An option to purchase is a contractual right which relates to an interest in land and gives the option-holder 
the right to buy the property.

Texaco, Inc. v. Commissioner of Transportation , 34 Conn.Supp. 194, 
383 A.2s 1060 (1977)

Delaware Yes In Delaware, options to purchase and rights of first refusal relating to real property are considered interests 
in real estate.

Option to purchase and rights of first refusal can be recorded; however, Delaware acts do not expressly 
provide for the recording of options and rights of first refusal.

If an option has been duly recorded and is not otherwise void (e.g., in violation of the rule against 
perpetuities), it is enforceable in accordance with its terms against subsequent purchasers of an interest in 
property.  

See Pathmark Stores, Inc. v. 3821 Associates, L.P. , Del. Ch., 663 A.2d 
1189 (1995); see also Stuart Kingston, Inc. v. Robinson , Del. Supr., 
596 A.2d 1378 (1991).

District of Columbia Yes The District of Columbia recognizes options as an interest in real estate.  See D.C. Code § 42-1301 
concerning residential real property seller disclosures which apply to, inter alia, “any other option to 
purchase.”  The D.C. Code section pertaining to recordable instruments does not specifically refer to options, 
but allows for the recordation of “any title bond or other written contract.”  See D.C. Code § 42-409.  As 
such, a recorded option would be enforceable against all subsequent conveyances of an interest in the 
property.  See the aforementioned D.C. Code § 42-409 which states that any recorded contract has like 
effect as to notice as deeds.

D.C. Code § 42-1301 and  D.C. Code § 42-409

Florida No In Florida, however, an option does not create a legal or equitable interest in property. As we explained over 
fifty years ago, “until an optionee exercises the right to purchase in accordance with the terms of his option 
he has no estate, either legal or equitable, in the lands involved.” Florida law has consistently held that an 
option does not create an interest in land.

Old Port Cove Holdings, Inc. v. Old Port Cove Condominium Ass'n 
One, Inc ., 986 So.2d. 1279 (Florida 2008);Gautier v. Lapof, 91 So.2d 
324, 326 (Fla.1956).See Leon County Educ. Facilities Auth. v. 
Hartsfield, 698 So.2d 526, 530 (Fla.1997) (“[T]his Court has long held 
that the status of parties to the ordinary lease with an option to 
purchase remains that of landlord and tenant until the option is 
exercised and that the lessee has no equitable interest in the 
property.”); BancFlorida v. Hayward, 689 So.2d 1052, 1054 (Fla.1997) 
( “Under Florida law, an option to purchase property creates neither 
an equitable interest nor an equitable remedy.”). 

Georgia No An option to purchase land does not, before acceptance, vest in the holder of the option any interest, legal 
or equitable, in the land itself.  Nor, according to the weight of authority, does the interest of the optionee 
in the land, by fiction, date back from the granting of the option, in case the option is accepted and a 
contract of sale made. 

An option becomes a contract between the parties binding from the date of its execution when the option is 
exercised according to its terms. An option to purchase land does not, before acceptance, vest in the holder 
of the option any interest, legal or equitable, in the land which is the subject of the option. 

Reeve v. Hicks , 197 Ga. 181, 28 S.E.2d 649 (1944); 39 Cyc. 1237, G, 
(1); 27 R.C.L. 334, 335;Redmond v. Sinclair Refining Co., 204 Ga. 699, 
707(7), 51 S.E.2d 409 (1949)Strong v. Moore, 105 Or. 12, 207 P. 179, 
23 A.L.R. 1217; Caldwell v. Frazier, 65 Kan. 24, 68 P. 1076.’ Varn 
Turpentine & Cattle Co. v. Allen, 38 Ga.App. 408(3), 144 S.E. 47, 48; 
Martin V. Schindley , 264 Ga. 142, 442 S.E.2d 239 (1994)
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Hawaii No An option given for the sale of land is not a sale of real estate nor an agreement of sale. The optionee has no 
equitable interest in the land, but rather the right or privilege to buy at his election or option. The Hawaii 
Supreme Court has described an option as follows:

The owner parts with his right to sell his lands (except to the second party) for a limited period. The second 
party receives this right, or rather, from his point of view, he receives the right to elect to buy.... The sale of 
an option is an executed contract.

In re Continental Properties, Inc. , 15 B.R. 732 (Hawaii 1981)

Idaho Unclear An option contract is not in itself an absolute agreement to sell. When a seller, in return for valuable 
consideration, grants an option to purchase real property, the seller is essentially extending an offer that is 
irrevocable for the duration of the option. The optionee receives an opportunity for a limited time to 
purchase the property for a specified price. Until the option is exercised, the optionor has only one 
duty—not to revoke the offer during the life of the option. 

If the optionee exercises the option within the specified time, and thereby accepts the offer for sale of the 
property, a bilateral contract of sale, binding upon both parties, is formed. Although an optionee's right of 
acceptance cannot be terminated by an act of the optionor, it may be terminated by any event that would 
operate to discharge or excuse contract performance. 

Southmeimer v. Stoltenberg , 127 Idaho 81, 896 P.2d 989 (1995); 
Gard v. Thompson, 21 Idaho 485, 491, 123 Pac. 497, 500 (1912); 
McGill v. Lester, 108 Idaho 561, 567, 700 P.2d 964, 970 (Ct.App.1985) 
(Walters, C.J., dissenting).
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Illinois No An option contract is an agreement in which one party (the optionor), based upon consideration given to 
him by the optionee, binds himself to perform a certain act, at the sole power and discretion of the optionee 
to accept upon terms specified, at which time it is converted from a bilateral to a unilateral contract and 
cannot be withdrawn by the optionor during the option period. (citations omitted.)  The owner does not 
then sell or agree to sell his property or any interest in it, but he sells the right or privilege to buy at the 
option of the other party. (citations omitted.)  The other party does not receive the property or an interest 
therein or an agreement that he will receive the property; he receives the right to call for and receive the 
property if he so decides.

An option contract is one by which the owner of property agrees with another person that the latter shall 
have the right to buy the former's property at a fixed price within a certain time. The owner does not then 
sell his land or any interest in it, or agree to sell, but he does sell the right or privilege to buy at the option of 
the other party. The second party gets, in praesenti, not lands or an interest therein or an agreement that he 
shall have lands, but the right to call for and receive lands if he so decides.

Terraces of Sunset Park, LLC v. Chamberlin , 929 N.E.2d 1161 (Ill. 
2010)

Whitelaw v. Brady , 121 N.E.2d 785 (Ill. 1954)

Indiana No Option to purchase gives no right of property in that which is the subject of the option, since it is not a sale 
nor even agreement for a sale until the privilege given by it has been exercised by an acceptance.

Coons v. Baird , 148 Ind. App. 250, 265 N.E.2d 727 (1970)

Iowa Yes, if the 
option is 
recorded

It is true that in some instances it has been held that an optionee does not hold an interest in realty but as 
against the subsequent vendee of the optionor, with notice of the option, the courts have always held the 
optionee does have an interest in the realty that will be protected if he exercises the option. The protection 
afforded the optionee takes the form of decreeing specific performance against the subsequent vendee or 
annulling his conveyance when the optionee has paid the consideration. See cases collected in 50 A.L.R., § 
1314; Crowley v. Byrne , 71 Wash. 444, 129 P. 113, 114. In the last cited case the deed of the intervening 
grantee, who had actual notice of a recorded option was annulled when the optionee exercised and paid 
the full consideration to the optionor.

Connolly v. Des Moines & Cent. Iowa Ry. Co. , 68 N.W.2d 320 (Iowa 
1955)

Kansas Yes By common law, an option to purchase is governed by the statute of frauds and therefore must be in 
writing. Priority would be established by recording, but there is no statute that specifically addresses the 
recording of an option.

Common law

Kentucky No Kentucky recognizes Options to Purchase Real Estate as a contractual interest or right in property, but not an 
“estate” or “interest”  in the property.    Options to purchase may be recorded in the County Clerk’s office.  

City of Ashland v. Kittle , 347 S.W.2d 522 (Ky. 1961)
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Louisiana Yes An option is recognized as a legal right to purchase but cannot be granted for a term longer than 10 years. 
LSA-C.C. Art. 2628. Defined by statute: LSA-C.C. Art. 2620. Option to buy or sell An option to buy, or an 
option to sell, is a contract whereby a party gives to another the right to accept an offer to sell, or to buy, a 
thing within a stipulated time. An option must set forth the thing and the price, and meet the formal 
requirements of the sale it contemplates.

Versai Management, Inc. v. Monticello Forest Products Corp., 479 
So.2d 477 (La.App. 1st Cir. 1985)

Maine No An option “ ‘is nothing more than an irrevocable and continuing offer to sell and conveys no interest in land 
to the optionee.’ ” DiPietro v. Boynton , 628 A.2d 1019, 1023 (Me.1993)

An option contract for the sale of land “is nothing more than an irrevocable and continuing offer to sell, and 
conveys no interest in land to the optionee, but vests in him only a right in personam to buy at his election. 
At best it is but an irrevocable right or privilege of purchase and does not come within” the statute of frauds. 

Union Trust v. MacQuinn-Tweedie , 767 A.2d 289 (Me. 2001)

DiPietro v. Boynton , 628 A.2d 1019 (Me. 1993)

Maryland Yes In Maryland, options are an interest in real estate.  The recording acts expressly provide for recording a 
memorandum of option to purchase.  Md. Code Ann., Real Prop. § 3-101(f).  Once recorded, the option is 
enforceable against all subsequent conveyances of an interest in the property unless or until the instrument 
has, by its terms, expired, one year has elapsed since the expiration, and no instrument has been recorded 
showing that the option has been exercised.  Md. Code Ann., Real Prop. § 10-402. 

Md. Code Ann., Real Prop. § 3-101(f). And 3-101(a).

Massachusetts Yes An option to purchase property which binds the successors and assigns of each party, and which includes 
mutual covenants involving the property, creates a contingent equitable interest in the option holder.

Certified Corp. v. GTE Products Corp. , 467 N.E.2d 1336 (Mass. 1984)

Michigan No An option contract does not create an interest in land. A right of first refusal gives the promisee fewer rights 
than an option contract. The promisee in an option contract holds the power to purchase the property at 
will for the specified price during the specified period. But the option contract does not create an interest in 
land. Marina Bay Condominiums, Inc. v. Schlegel , 167 Mich.App. 602, 607, 423 N.W.2d 284 (1988).

The holder of an option to purchase land does not have any interest in the premises prior to exercising the 
option. Windiate v. Leland , 246 Mich. 659, 225 N.W. 620 (1929). See Hague v. DeLong , 292 Mich. 262, 290 
N.W. 403 (1940). An offer to sell land does not create any interest in that land. Board of Control of Eastern 
Michigan University v. Burgess , 45 Mich.App. 183, 206 N.W.2d 256 (1973). The interest attaches only when 
the condition is performed. Gustin v. The Union School-District of Bay City , 94 Mich. 502, 54 N.W. 156 (1893).

Randolph v. Reisig , 272 Mich.App. 331, 727 N.W.2d 388 (2006)

Oshtemo v. Kalamazoo , 77 Mich. App. 33 (1977). 

Minnesota No An option to purchase land does not before acceptance vest in the holder of the option an interest in land. Wurdemann v. Hjelm , 102 N.W.2d 811 (Minn. 1960)
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Mississippi Yes Though the cited case law is unhelpful, the supreme court has in effect held that an option is an interest in 
land, since it is subject to the rule against perpetuities which only applies to interests in land. Even though 
there is considerable division among the states that have considered the issue, categorizing this as an 
interest in land may not even matter. (citations omitted .)  What is important is that contractually the 
grantor of the option must “not repudiate or make performance impossible or more difficult by conveying 
the land to a third person. These rights are enforceable by all the usual judicial remedies,” including 
damages and specific performance. 

McCorkle v. Loumiss Timber Co. , 760 So.2d 845 (Miss. App. 
2000);Pace v. Culpepper, 347 So.2d 1313, 1316 (Miss. 1977).

Missouri Yes Case law recognizes an option to purchase as an interest in real estate. The option is a contract for purchase 
of real estate, and therefore must be recorded.  RSMo. 432.010; A recorded option is good against 
subsequent purchasers until released or terminated  of record.

See e.g. Lee v. Bass , 215 S.W.3d 283 (Mo.App. W.D. 2007); Peet v. 
Randolph , 33 S.W.3d 316 (Mo.App. E.D. 2001); Willey v. Talkington, 
312 S.W.2d 77 (Mo. 1948).  

Montana No "Until holder of an option for purchase of real property exercises it, he has nothing but a mere right to 
acquire an interest, and has neither an ownership nor any interest in property itself ."

Leigland v. McGaffick, 338 P.2d 1037, 1042 (1959) (quoting Ryan v. 
Bloom, 186 P.2d 879, 883 (1947)) (emphasis added).

Nebraska Yes Options to purchase are an interest in real estate

There is no specific statute requiring an option to be recorded, but it must be in writing to be enforceable 
under the statute of frauds.  See Neb. Rev. Stat. 36-105.  A memorandum of option should be recorded to 
give constructive notice such that it will be effective against subsequent purchasers.

Gleeson v. Frahm, 320 N.W.2d 95 (Neb. 1982)

Nevada No An optionee has no interest in the proprty which the optionor has agreed to sell and can only acuire an 
interest by exercising the option

McCall v. Carlson , 172 P.2d 171 (Nev. 1946)

New Hampshire No Option not considered an interest in real property, but may be insured when coupled with an actual real 
estate interest such as a lease. 

Emerson v. King , 394 A.2d 51 (NH 1978); confirmed with Jane 
O'Sullivan

New Jersey No One who has an option to purchase real estate has no estate in the land but acquires only hinchoate rights 
which are protected during the option period in equity.  Any right or interest in the property does not vest in 
the optionee until election under the option.  

American Dream, Inc. v. Township of Franklin, 328 A.2d 14 (NJ Super. 
1974)

New Mexico No Ther is no statute or case that specifically creates an interest in real property. In the case of a dispute, all 
rights pursuant to an option agreement are determined by the court before the right would attach to the 
real property.

From the title insurance approach, if the option is of record or we are made aware of it’s existence, we 
assume the potential exists and will require that it be dealt with prior to closing or insuring.

None

New York Yes An unconditional option exercisable solely at the will of the option holder is an estate in real property.  Metropolitan Transp. Authority v. Bruken Realty Corp ., 125 Misc. 2d 
497, 479 N.Y.S.2d 646 (Sup 1984), order aff'd, 112 A.D.2d 809, 492 
N.Y.S.2d 508 (1st Dep't 1985), order aff'd on other grounds, 67 
N.Y.2d 156, 501 N.Y.S.2d 306, 492 N.E.2d 379 (1986).
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North Carolina No An option to purchase real property may be defined as a contract by which an owner of real property agrees 
with another person that the latter shall have the privilege of buying the property at a specified  price within 
a specified time, or within a reasonable time in the future, and which imposes no obligation to purchase 
upon the person to whom it is given. Until the holder or owner of an option for the purchase of property 
exercises it, he has nothing but a mere right to acquire an interest, and has neither the ownership of nor any 
interest in the property itself.

Lawing v. Jaynes , 285 N.C. 418, 206 S.E.2d 162 (1974)

North Dakota No To obtain an enforceable right to the property under an option, the optionee must exercise the option 
within the time and upon the terms and conditions provided in the option agreement.

Deckert v. McCormick, 857 N.W.2d 355 (ND 2014)

Ohio No A written option, signed by an optionor and founded on valid consideration which gives an optionee the 
right to purchase real proprty at a stipulated price is a contract right.  

Schenley v. Kauth , 122 n.e.2D 189 (Ohio App. Ct. 1953) and 
confirmed with Robert Wasserman as not an insurable interest in 
real property.

Oklahoma No Option is a contractural right that acts as an encumbrance on real proprty. An option to purhcase real 
property conveys no interest in the real property

Melcher v. Camp ,  435 P.2d 107 (Okla. 1967) and Bobo v. Bigbee ,  
548 P.2d (Okla. 1976)

Oregon No Option to purchase does not pass any interest in the land and does not create an interest in land.   An 
option contained in a lease is a covenant which runs with the land.

Herndon v. Armstrong, 38 P.2d 44 (OR 1934);Texas Co. v. Butler, 256 
P.2d 259 (OR 1953); Fullington v. M. Penn Phillips Co., 395 P.2d 124 
(OR 1964)

Pennsylvania Yes An option is a substantial interest in land from the time it is first created to the time it is exercised. Phoenixville V.F. & S.E. Ry Co.'s Appeal , 70 Pa.Super. 391, 396 
(1918). 

Rhode Island Yes Option to purchase is an "Agreement for Transfer" under the Rhode Island Real Estate Sales Disclosure Act 
and is recognized as an interest in real estate. 

RIGL C.  5-20.8-1 

South Carolina No An optionee who is not in possession of the property assumes no risk and enjoys no interest in the property. Good v. Jarrad , 76 S.E. 698 (SC 1912); Edens & Avant Investment 
Prop., Inc. v. Amerada Hess Corp ., 456 S.E.2d 406 (SC Ct. App. 1995)

South Dakota No South Dakota does not recognize options as an interest in real estate by statute.  The recording acts do not 
expressly provide for recording options to purchase.

None provided 

Tennessee No No authority found to support that an option is an interest in real property. 
Texas No Options are constructed similarly to contracts to purchase real property.  An option agreement in 

connection with a residential lease may create an executory contract.  Such an executory contract must be 
recorded.  (Tex. Prop. 5.062)  There is not a requirement an option be recorded, but recording constitutes 
notice as a matter of law (Tex. Prop. 13.002).

Utah Yes Due to the fact that the optionee does have a degree of control over the property and the right to acquire it 
by performing certain conditions, logic seems to impel the conclusion that a valid option to purchase is an 
interest in real estate which would come within the terms of the above quoted portion of the statute of 
frauds.

Knight v. Chamberlain , 315 P.2d 273 (Utah 1957)

Vermont No Option not considered an interest in real property, but may be insured when coupled with an acutal real 
estate interest such as a lease. 

Durfee House Furnishing Co., Inc. v. Great Atlantic & Pacific Tea Co ., 
136 A. 379 (Vt. 1927)

Virginia Not settled Whether an option can be an interest in land in Virginia is not settled. Arguments can be made on both sides 
of the issue.  Right now it seems to be more in the nature of a contract right, rather than an actual interest 
in land.

Option contract creates no present vested interest; instead, holder of option has executory interest by virtue 
of possibility that he may obtain future right to purchase certain property.

Ryland Group, Inc. v. Wills , 331 S.E.2d 399 (Va. 1985)
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Washington No In a “pure option contract,” the optionor parts only with the right to sell the property to any other person 
during the time limited, and the optionee acquires only the right to purchase the property in futuro, upon 
the terms and conditions prescribed by the option contract.  
A pure option contract, with respect to purchasing real property, does not include the right to possess and 
improve the land during the option period.

Pardee v. Jolly , 182 P.3d 967 (Wash. 2008)

West Virginia No No property interest in the holder of an option for the purchase of land before the option is exercised.  
During the option period of a real estate option contract, the optionee has no ownership interest in the 
property . . . absent specific language in the option contract to the contrary.

American Canadian Expeditions, Ltd. V. Gauley River Corp. , 655 
S.E.2d 188 (W.Va. 2007)

Wisconsin Yes One having an option in writing for the purchase of land has an interest therein Sizer v. Clark , 93 N.W. 539 (Wis. 1903); Bratt v. Peterson , 143 
N.W.2d 538 (Wis. 1966); and Kubnick v. Bohne , 202 N.W.2d 400 
(Wis. 1972)

Wyoming No There is no statute or case law that is directly on point in regard to the question of whether or not "a real 
estate option is insurable in Wyoming". It is not, and here's why.  Wyoming Statute 34-1-101 defines a 
purchaser as "The term 'purchaser', as used in this act shall be construed to embrace every person to whom 
any estate or interest in real estate shall be conveyed for a valuable consideration, and also every assignee 
of a mortgage or lease, or other conditional state". The case law does not address this directly, however 
cases involving real estate options equate them to a right to purchase in the future with no obligation on the 
optionor to exercise said right in the future. Options in Wyoming appear to be nothing more than a contract 
to buy and sell real estate in the future...In Re the Estate of Robert Griffin Corpening  No.00-95 Wyoming 
Supreme Court February 22 2001. Liens, mortgages, and other encumbrances do NOT attach to Real Estate 
Options, even when recorded because the optionor is not a purchaser under Wyoming Statute 34-1-101, nor 
can a court compel (specific performance) the optionor to exercise their future right to purchase, hence the 
optionor does not have an "estate or interest in real estate" and therefore a real estate option is not 


